IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BARRI NGTON CLARKE : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA
NO.  97- CV- 3028
(90- CR- 238- 05)

VEMORANDUM ORDER

J. M KELLY, J. June , 1998

Petitioner Barrington Clarke (“Clarke”) filed a Mdtion to
Vacate, Set Aside and/or Correct a Sentence pursuant to 28 U S. C.
§ 2255. The petition was referred to Chief United States
Magi strate Judge James R Melinson, who recommended that it be
deni ed without an evidentiary hearing. Carke s objections to
the Magi strate Judge’s Report and Reconmendati on are presently
before the Court.

Clarke's Petition essentially raises three clains: (1) he
was deni ed due process of | aw because he was sentenced under the
United States Sentencing Guidelines; (2) the Court failed to
instruct the jury on “nmultiple conspiracies”; and (3) he was
denied his Sixth Arendnent right to effective assistance of
counsel. The Magi strate Judge rejected the first claimbecause
it was raised on direct appeal and application of the Sentencing
Guidelines was affirnmed. The Mgistrate Judge rejected the
second cl ai m because the trial record showed that the Court had,
in fact, instructed the jury on “nultiple conspiracies.”

The Magi strate Judge al so rejected Carke s cl ai m of

i neffective assistance of counsel. Carke clains that his



counsel did not adequately prepare for trial or investigate the
facts and that he did not present certain alibi evidence and
w tnesses. Carke s trial counsel submtted an affidavit which
states that he did not have adequate tinme to prepare for trial.
The affidavit submtted by C arke s counsel nust be viewed
in context. Despite warnings fromthe Court, C arke dism ssed
his first attorney approxi mately one nonth before trial. darke
was specifically warned that his new attorney m ght not be as
wel | prepared as his fornmer attorney.
More inportantly, as detailed in the Magistrate Judge’s
Report and Recommendati on, C arke cannot identify any
deficiencies in his counsel’s performance that m ght have

af fected his conviction or sentence. Strickland v. Washi ngton,

466 U. S. 668, 688, 694 (1984) (in order to succeed on ineffective
assi stance of counsel claim petitioner nust show that: (1)
“counsel’s representation fell below an objective standard of
reasonabl eness” and (2) “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different.”).

| agree with the Magi strate Judge’s conclusion that the
record in this case conclusively shows that C arke is not
entitled to relief. Therefore, Cark’s § 2255 petition is denied

W thout an evidentiary hearing. See Walker v. Johnston, 312 U. S.

275, 285 (1941) (standard for determ ni ng whet her habeas

petitioner is entitled to evidentiary hearing); United States v.

Cost anzo, 625 F.2d 465, 468 (3d Cr. 1980)(sane).

2



Cl arke has not nmade “a substantial show ng of the denial of
a constitutional right” such that a certificate of appealability
should issue. 28 U S.C. 8§ 2253(c)(2).

AND NOW after consideration of the Mdtion to Vacate, Set
Asi de and/or Correct a Sentence pursuant to 28 U.S.C. § 2255; the
Report and Recommendati on of Chief United States Magi strate Judge
Janmes R. Melinson; and the Petitioner’s objections; and for the
reasons stated above, it is ORDERED that:

1. The Report and Recommendati on i s APPROVED and ADOPTED

2. The Mdtion to Vacate, Set Aside and/or Correct a

Sentence pursuant to 28 U.S.C. § 2255 is DEN ED; and
3. There is no probable cause to issue a certificate of

appeal ability.

BY THE COURT:

JAMES MGE RR KELLY, J.



